ac.uk/research-programme/theme-3/wp3d2-assessing-the-ip-small-claims-track/.
This project aims to begin tackling this research gap by compiling the first detailed dataset on IP litigation at the Court of Session. The survey weblink sent to each firm contained a unique, randomly-assigned identification number from which, combining with information on firms' websites, it was possible anonymously to analyse patterns of non-response. 21 Three actions for breach of the statutory rules against the making of groundless threats of infringement proceedings and one action seeking a declaration of non-infringement. because it is global in nature, the greatest threats in infringement terms may be located elsewhere.
There is, however, little reliable data generally available on the location or scale of IP infringement. We must therefore look for other ways to contextualise the court data. Comparing 30 Some respondents gave single-figure answers; other specified ranges. For coding purposes, the highest number in any range was used. Four respondents skipped this question. One response was unusable; one respondent gave a response of zero from which it was inferred that their overall caseload was too low to give an annual average.
fewer each year), some firms reported considerably more: four firms reporting between twentyone to fifty pre-litigation matters each year, two reporting between seventy-six and 100 prelitigation matters each year and two reporting between 151 to 200 pre-litigation matters each year. 
(3) Parties
Who, then, is involved in IP actions at the Court of Session? In terms of party data, it is again the ninety-eight rightholder-commenced infringement actions in the dataset which are of most interest: these are, after all, the disputes which rightholders chose to litigate and, more specifically, chose to litigate at the Court of Session.
Various data points were gathered on the parties in each such IP action. 39 It was noted whether parties were individuals, companies or some other form of legal person and, for legal persons, whether they were involved in one or more IP actions within the dataset. 40 Information 38 Helmers et al, "Evaluation" (n 7) at 17 showing that the English HC/PHC handles more trade mark and copyright cases than patents or designs. 39 For all rightholders and for up to the first three alleged infringers. For the small number of actions with more than three alleged infringers, abbreviated data (not including firm size) was gathered on the remaining co-defenders. 40 It is assumed that individuals were only involved in one action in the dataset.
was also recorded on party locations and firm size, coding each action according to the size of the largest rightholder and the largest alleged infringer for which firm size data was collected.
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What picture does this data present? Across the ninety-eight infringement actions in the dataset, there were seventy-nine different rightholder entities (including rightholders and their licensees). The court's business was not, however, evenly spread between them, with four pursuers responsible (alone, or with co-pursuers) for 33.7% of all infringement cases, all but two of which were bulk enforcement claims.
As might be expected, by far the biggest share of infringement actions (91.8%) involved at least one defender located in Scotland. In contrast, more than half (54.1%) were brought by pursuers based outside Scotland. 44.4% of defenders were individuals: all bar one of those individuals were sued in a commercial capacity (for example, as an employee or ex-employee of a business), most often alongside a non-natural legal person. 42 From the data available, although the largest body of rightholder-commenced infringement actions in the dataset (39.8%) involved at least one large rightholder, there was also a material body of small pursuer-led IP actions:
small UK company-and individual-led IP actions constituted 46.9% of all non-bulk infringement actions (thirty of sixty-four such actions) in the time period reviewed.
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41 Party locations were coded using the address at which each party was designed in the pleadings. On firm size, as a first step each relevant entity was coded using, for UK companies, the best available information on the Bureau van Dijk FAME database and, for non-UK companies, online searches identifying whether part of a publicly-listed group. Each action was then coded according to each of the largest rightholders and the largest alleged infringers for which such data was recorded (see n 39). Large UK-registered companies and/or publicly-listed overseas companies were designated as 'large' rightholders or alleged infringers; UK-registered SMEs and UK companies with total accounting exemptions were designated as 'small' rightholders or alleged infringers. In deciding which was the largest rightholder or alleged infringer in any given case, it was assumed that government entities were larger than private entities, that 'large' entities were bigger than all other entities and that other private entities were bigger than charities. Individuals were not taken into account unless the only rightholder or alleged infringer. A number of companies had become dormant, been dissolved or entered into liquidation: in such cases, no relevant information could be recorded. 42 Seventy-five of the 169 alleged infringers in the dataset were individuals, sued alongside a legal person of some kind in around 40% of cases. 43 As indicated at n 41, not all actions could be coded for firm size.
(4) Industry sectors
Information was also collected on parties' industry sectors, based on the description of each party's activities given in the pleadings. Among pursuers, sectors were very mixed. Across the ninety-eight infringement actions in the dataset, the most represented pursuer sectors were as set out in Table 2 . Although constituting the largest body of IP actions noted in Table 2 , the cases involving rightholders from TV/radio and music were dominated by bulk claims brought by a small number of rightholders against infringers engaging in unlicensed broadcast or playing of works in pubs, cafes and bars. The sectors with the most cases brought by different pursuers were energy and fashion.
Beyond the creative industry actions specifically noted in Table 2 , there were just two further infringement actions in the dataset involving pursuers from the creative industries. 44 The 44 Defined for the purpose of this project present as covering: architecture; design; fashion; film/video; computer games; music; performing arts; photography; publishing; TV/radio; and Figure 3 data: architecture -eleven firms; design -fourteen firms; fashion -eleven firms; film/video -ten firms; games -eleven firms; music -thirteen firms; performing arts -five firms; photography -fourteen firms; publishing -ten firms; TV/radio -eight firms; visual artseight firms. Nine respondents did not respond to this question, from which it is inferred that they had no relevant experience to report. observed that creative industry IP disputes were increasingly being avoided through improved IP awareness; it was also noted that cases were often clear-cut and thus easily settled. 47 On the other hand, interviewees also noted cost as a significant factor. One confirmed significant demand for infringement advice which remained unmet because of cost concerns; others noted that, because creative industry businesses tended to be very small, they typically could not afford litigation or that they had to refer enquiries on to other firms. Finally, one interviewee also noted that some creative industry sectors, such as music, were heavily oriented towards the English courts as the venue for disputes work. Aside from bulk enforcement work, musicians tended to be signed to London-based labels and music contracts tended to be subject to English law; there were also niche London-based IP practices specialising in music.
(5) Further detail -copyright claims and online infringement
Given CREATe's research remit with respect to copyright and the creative industries, two further particular aspects of the Court's Chapter 55 IP caseload were explored -its non-bulk copyright cases and online infringement.
Non-bulk copyright infringement actions in the Court of Session dataset tended to be
focussed more on what might be regarded as 'industrial' or 'commercial' than 'creative' subject matter. Among non-bulk actions involving copyright, only five involved rightholders active in the creative industries. In contrast, twenty-three actions -more than four times as many cases -involved copyright owners from non-creative industry sectors, including oil and gas, technology, construction, transport and professional services.
Examination of further data collected on copyright disputes reinforces this picture. The subject matter of the copyright works in suit in all copyright infringement cases was coded by reference to a series of categories noted in Table 3 . Bulk enforcement copyright claims were focussed on broadcast content and music/recorded music. Among non-bulk copyright actions, however, there again were few claims relating to what might be regarded as 'creative' works: the largest share of cases concerned commercial or technical materials such as reports, technical drawings or plans, followed by branding and promotional material, and software. involved a mixture of 'real world' and online infringement. Only ten infringement actions (10.2%) were focussed on infringing activities conducted wholly online. Other than the two actions noted above, other cases involving online infringement were directed against more commercially-oriented activities such as website content, internet retail, domain names and online marketing.
(6) Remedies
Finally, a range of data was collected on the remedies sought by rightholders. 48 Untested before the court, rightholders' claims (particularly in terms of quantum) should be treated with some degree of caution. Nonetheless, a number of striking findings emerge.
A permanent interdict against infringement was sought in 96.9% of the rightholdercommenced infringement actions in the dataset. This accords with research findings from England and Wales indicating that injunctions are the most important remedy in infringement disputes. 49 With patent monopolies lasting twenty years, copyright typically subsisting for the life of the author plus a further seventy years and registered trade mark monopolies capable of remaining enforceable indefinitely into the future, the value of a permanent interdict may be very substantial indeed in IP actions, perhaps more so than in any other type of commercial litigation.
In contrast, whether a monetary claim for infringement was made and, if so, the total quantum sought varied enormously. 50 The range of monetary claims across the ninety-eight 48 It had been hoped to analyse remedies for infringement ordered by the court, but this was not possible as so few cases went to proof. 49 Helmers et al "Evaluation" (n 7) at 9 and 12; Carter-Silk et al (n 7) at 62, 70 and 116. It was also noted at interview that the priority in IP cases is to get the infringement stopped. 50 For all monetary claims, it was noted whether the rightholder sought damages or an account of profits and the quantum claimed under each (using the sum concluded for as payment in default of the defender providing an account, where appropriate). It was also noted whether the rightholder sought any statutory additional damages (relevant to copyright cases only). The total quantum sought was calculated using whichever was higher of the total claim for damages or an account, not including any sums sought in lieu of injunction or delivery up. All claims were rounded to the nearest pound.
infringement actions in the dataset is illustrated in Figure 3 . 51 Perhaps most striking in Figure 3 is the large number of relatively low value monetary claims. 28.6% of the ninety-eight infringement actions in the dataset involved a monetary claim for £10,000 or less (in either damages or as the default sum concluded for in the event of non-production of an account).
25.5% of the ninety-eight infringement actions in the dataset had no monetary claim at all. The relatively high incidence of lower value claims in the IP dataset appears to have been influenced by bulk enforcement actions: although a small number of bulk actions claimed considerably more, bulk copyright enforcement accounted for all but one of the cases with a monetary claim at or below £10,000. In many of these cases, however, the pursuer claimed an account of profits: ultimately, the amount recoverable could have exceeded the sum concluded for in default of an account, which is the basis upon which these actions have been coded for analysis. As noted above, the value of interdict is also particularly significant in IP cases.
51 Figure 4 data: No monetary claim -twenty-five actions; £1-10,000 -twenty-eight actions; £10,001-£20,000 -two actions; £20,001-£30,000 -three actions; £30,001-£40,000 -no actions; £40,001-£50,000 -five actions; £50,001-£100,000 -twelve actions; £100,001-£250,000 -six actions; £250,001-£500,000 -three actions; £500,001-£1 million -one action; more than £1 million -ten actions; unquantified monetary claim -three actions. At the other end of the scale in terms of the monetary remedies claimed, there were ten actions (10.2% of all rightholder-commenced infringement cases) with a claim of £1 million or more. Half of those were brought by rightholders from the energy sector. Consistent with qualitative research findings from England and Wales, 52 small firms did not necessarily bring small value claims: across the twenty-four infringement actions brought by pursuers coded as small rightholders, while nine actions (37.5%) had no monetary claim, eight actions (33.3%) sought more than £100,000. Of those, three actions (12.5%) sought more than £1 million, with claims ranging as high as £30 million, the highest pleaded claim in the whole dataset.
D. IP LITIGATION IN SCOTLAND: COMPETITION AND CHANGE
The findings outlined in this article are not just of interest from an IP perspective. In terms of disputes which do go to court, the proportion of smaller rightholders litigating before the Court of Session was also notable. All interviewees with whom the topic was discussed, even the larger Legal 500-listed firms which also acted for larger entities and multinationals, confirmed that they had smaller businesses within their IP client base; some other practices' clients were predominantly smaller firms. One interviewee noted that, in some sectors, it was possible that smaller rightholders were backed by larger companies or wealthy individuals in a way which would not be apparent from the court file. It is also likely that the actions brought by smaller rightholders represent only a small proportion of infringements suffered by such rightholders: those in which it was particularly worth the rightholder pursuing his claim because of high prospects of success perhaps or, as one interviewee noted, those in which the IP issue was particularly business critical -something which might compel a smaller rightholder to act more than a larger rightholder with a more diversified IP portfolio. The position should not be overstated and the project also clearly highlights that cost remains a 52 Helmers et al, "Evaluation" (n 7) at 9. 69 One interviewee noted that Chapter 55 procedure can be as flexible as at IPEC, adopting procedural innovations modelled on English procedure; others noted the speed with which, under the new procedure, cases call before the court and can be set down for proof. Some interviewees felt that IPEC had become a victim of its own success, with an over-large caseload 67 Noting the caveat at section C(6) that a conclusion for an account could, in particular, produce an end award potentially higher than the default some pleaded on record. Three of the ninetythree infringement actions in the Court of Session had monetary claims which were unquantified, not included in this comparison. 68 When also asked in the survey about any advantages of litigating in Scotland, thirteen of seventeen respondents to that question also highlighted lower costs and/or more streamlined aspects of procedure such as greater flexibility on interim orders and the absence of English-style disclosure.
69 See Grassie & Buchan (n 56). Only one interviewee with relevant experience felt that the reforms had made little difference.
for the court's resources; some also questioned whether costs at IPEC were always as low as portrayed. Although rates of cost recovery were considered to be lower in Scotland, the general consensus at interview was that Court of Session costs were significantly less than at the English High Court/Patents Court, situated on a scale either somewhere between that and, or comparable with, the costs of proceeding at IPEC. 70 In this context, it should be noted that the court fees for initiating proceedings at both English High Court and County Court levels have recently very significantly increased. 
